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PREFACE

[On August 5, 2004, the New Jersey Supreme Court issued its decision in In the Matter of Mildred Keri, a Mentally Incompetent Person (A-70-02).  In this decision, the Supreme Court unanimously reversed the decision of the intermediate court. This article was due on August 6, 2004, only one day after the Supreme Court decision was issued.  At the time, this article was complete.  To take account of the Supreme Court decision, however, it has been incorporated into the article.  The new material has been included in square brackets, which usually appears at the end of the existing Roman numeral sections.  This way, readers can judge for themselves the extent to which the new decision supports the arguments and observations made in the body of the article.  References in the main text to the Keri decision or Keri Court are to the decision of the Appellate Division.]

INTRODUCTION
More than most states, the New Jersey judiciary has created an extensive, doctrinally consistent body of cases dealing with modern guardianship planning, both as regards health care decision-making and financial/MA planning. 

These New Jersey cases and doctrine are based on an “objective/ subjective” continuum.  Thus, N.J. tests for allowance of different modern guardianship planning actions vary depending on the action proposed; the tests range from “purely objective” to “purely subjective.” The former simply assumes incompetent desires certain guardianship planning actions due to being a “reasonably prudent person.” Other tests for other actions are more dependent on incompetent’s actual (subjective) feelings to varying degrees.  

In December 2002, an intermediate-level N.J. appellate court decided a case  entitled In Matter of Keri.1  This case dealt with the ability of a guardian of a widow to engage in selling her home for MA-planning purposes for benefit of the widow’s adult, self-sufficient children. The appellate court claims to establish a “purely subjective” test for allowing planning totally dependent on knowing the incompetent’s actual wishes. Thus, no such planning is allowed “when the incompetent has not indicated a preference for Medicaid planning while competent.”2 

To a large degree, New Jersey’s “objective/subjective” continuum is based on varying assumptions, e.g., even if Keri did not expressly state it, the decision clearly presumes that incompetents do not want MA planning by a guardian for benefit of adult, self-sufficient children. 

Accordingly, understanding New Jersey’s extensive experience with the various issues involved in modern guardianship planning is helpful.  Regardless of whether N.J. terminology is used -- ”objectivity/subjectivity,” or “assumptions” or “presumptions” -- understanding the values, interests, issues, and arguments confronted by the New Jersey courts can aid both proponents or opponents of allowing new MA guardianship-planning actions in other states in “threading the needle of argument” through the maze of issues.

II.  AN OVERVIEW OF THE NEW JERSEY CASES

A.
INTERMEDIATE-LEVEL N.J. COURT: IN RE TROTT (1972)3 
This was an action brought by an institutional guardian and the  incompetent’s grandchildren who constituted all the interested parties to the incompetent’s estate. They sought authorization to transfer $100,000 in gifts as well as an additional $3,000 annual gift to the grandchildren for the life of the incompe- tent.  Their express reason was to minimize estate taxes. No express N.J. statutory authority for guardian gifting existed at the time.4 

An intermediate-level N.J. appellate court held in Trott that courts have the power to authorize such gifts relying on the famous California “substituted judgment” case In re Christiansen.5  The Court further held that N.J. courts should authorize such estate planning where certain conditions met, such as the recipients being “natural objects of incompetent’s bounty.” The Trott Court also makes one presumption plain: “There is no substantial evidence that the incompetent, as a reasonably prudent person, would, if competent, not make the gifts proposed in order to effectuate a saving of death taxes.”6 

The test thus established based on this presumption is purely objective.  Thus, there was no need to show any subjective desire by the incompetent to make estate-tax avoidance gifts.  After Trott, N.J. statutes were amended to liberalize the ability of guardians to gift; however, the statute is vague as to specifics, leaving the courts to “fill in the blanks.”7 

B.
N.J. SUPREME COURT: IN RE CONROY (1985)8 

A guardian sought permission to order the removal of a feeding tube from a terminally ill incompetent. The N.J. Supreme Court stated that withholding or withdrawing the tube was allowable “when it is clear that the particular patient would have refused the treatment under the circumstances involved. The standard we are enunciating [here] is a subjective one....”9 

The Conroy Court further noted a variety of evidence may establish desire, observing that “it might also be deduced from a person’s religious beliefs or from the patient’s consistent pattern of conduct....” The Court also stated that “[a]ny of the above types of evidence, and any other information bearing on the person’s intent, may be appropriate aids....”10 

So far, assumptions or presumptions are not at work. But, remarkably, the Conroy Court notes two additional circumstances where a guardian can act even if the incompetent has not clearly indicated their wishes:  where a “limited-objective” test is met, or where a “pure-objective” test is met.11 

The “limited-objective” test allows withholding/withdrawal “where there is [only] some trustworthy evidence that the patient would have refused the treatment,” and where the net burden of continued life and treatment outweighs the benefit of continuing life.12 

Even where there is no evidence of the incompetent’s wishes (thus meaning a “pure objective” test is at work), such withholding/withdrawal might still be effectuated based on what is at least a quasi-presumption.  The Conroy Court states that  withdrawal is still allowable if “net burden” of life and continued treatment outweighs the benefit of continued life and “the recurring, unavoidable and severe pain of the patient’s life with the treatment [is] such that the effect of administering life-sustaining treatment would be inhumane.”13  Thus. the Conroy Court presumes that if these conditions are met, no reasonable individual would want such “inhumane” treatment to continue.

C.
INTERMEDIATE-LEVEL N.J. COURT: IN RE LABIS (1988)14 

The spouse of an incompetent petitioned for appointment as guardian and for authority to transfer the incompetent’s interest in home to herself expressly for MA-planning purposes. The trial court approved the appointment as guardian, but denied authority to transfer, specifically citing the possibility that if allowed, the spouse could die before the incompetent and leave the home to the children, thus giving the children a  windfall and depriving the government of the ability to obtain MA reimbursement. 

An intermediate-level appellate court reversed in Labis, stating that the trial court’s public policy grounds were “erroneous.”15 In doing so, the Court noted Trott and subsequent amendments to N.J. statutes. It also cited “equal protection” and “inherent fairness” in supporting reversal, i.e., otherwise incompetents would be denied what competent individuals are allowed.16  The Labis Court stated further as follows:

We can safely assume by his will that if [the incompetent] were competent, he would take every lawful and reasonable action to minimize obligations to the State of a nursing home in order to secure the maximum amount available to support his wife of twenty-seven years through the remainder of her life and benefit his children thereafter.17 

There is an objective, Trott-type test and a presumption at work. But, the Court took cognizance of the incompetent’s will, giving everything to his spouse if alive, and if not, then to his children. The Court thus interjected a note of “bottom-line” subjectiveness to be used only if it upsets its presumptions.

D.
INTERMEDIATE-LEVEL N.J. COURT: IN RE KERI (2002)

Self-sufficient adult children, one of whom was the guardian of an incompetent, petitioned for authority to sell the mother’s home and place her in a nursing home. They proposed to gift $92,000 of the sale proceeds to themselves, leaving the incompetent with only about $78,000, just enough to pay for the  nursing home during the period of MA ineligibility. The trial Court allowed the sale, but refused the MA planning attempt. 

The intermediate-level Keri Court upheld this ruling, saying that guardians for incompetents were not allowed to make such gifts when the incompetent has not “indicated a preference” for Medicaid planning while competent. Thus, MA planning would be allowed for the benefit of adult, self-sufficient children only when a desire for MA planning has been indicated.

The Keri Court was dubious of the idea that the proposed gifting was really for benefit of incompetent, stating that “putting euphemisms to one side [the proposed course of action] is nothing other than self-imposed impoverishment to obtain, at taxpayers’ expense, benefits intended for the truly needy.”18  It also cast aspersions on the idea that the gift was truly being proposed on the incompetent’s behalf, and instead saw the proposal as really benefitting the children.

Ostensibly, the Court established a “purely subjective” test: “[W]hen the incompetent has not indicated a preference for Medicaid planning while competent, we will not prematurely force enrollment on the public dole at the guardian’s request for the benefit of the incompetent’s self-sufficient children.”19 

[E.
SUPREME COURT OF NEW JERSEY: IN RE KERI (2004)

In reversing the decision of the Appellate Division, the Supreme Court adopted the criteria set forth in In re Trott, supra, as the basis of its decision.  These criteria are as follows:  1) the possibility of restoration of the incompetent to competence must be “virtually non-existent”; 2) the assets of the estate remaining after the gifts must be adequate to meet the ward’s needs; 3) the donees must constitute natural objects of the ward’s bounty; 4) the proposed transfer will benefit the estate of the ward; and 5) there is no substantial evidence that the incompetent would, if competent, not make the proposed gifts.  This test, the Court observed, reconciled two dictates of N.J. statutes:  that a guardian act in the best interests of the incompetent and that the guardian make the decision that the incompetent would make if competent.  The Court observed “...[W]hen a Medicaid spend-down plan does not interrupt or diminish a ward’s care, involves transfers to the natural objects of a ward’s bounty, and does not contravene an expressed prior intent or interest, the plan, a fortiori, provides for the best interests of the ward...”]

III.  SOME GENERAL LESSONS

Even N.J. courts purportedly imposing strictly subjective tests on all proposed guardianship MA-planning actions by requiring a showing of actual intent find it necessary to accept at least some assumption(s) instead.  What are probable reason(s) behind accepting such assumptions?  Is it the recognition that the vast majority of people probably never even realize any need to make their wishes known on such issues, likely due to their common-sense assumption that the law will simply assume that they did indeed have common-sense wishes.

· Thus, cases accepting assumptions or presumptions “open the door” for further challenges such as that brought in Keri.  Once courts start down path of accepting some “common-sense” assumptions about how people think, they then will have a hard time going backwards on other issues and refusing to accept other similar common-sense assumptions. Accordingly, the question in each new case proposing allowance of a new guardianship/MA planning action appears to be whether one can get the court to accept a new assumption without instead requiring proof of actual intent and imposing a subjective rule. Consequently, the validity of any such new assumptions may be crucial. 

· Note the clear strain put on the Keri Court to avoid even the seemingly simple presumption that people would want their children to benefit from their estates rather than the government, however. So how did the Keri Court avoid this? By simply accepting other assumptions instead, thus bringing their validity into issue. 

IV.  SOME MORE SPECIFIC LESSONS: TESTING THE VALIDITY

OF KERI’S ASSUMPTIONS

Note again the assumptions at work in Keri that a) incompetents would not want any guardianship action to benefit their adult, self-sufficient children; B) that such MA planning is different from tax planning; and C) that MA is just “for the truly needy.” 


A.
BUT DO THE ELDERLY REALLY THINK THE WAY KERI ASSUMES? 



1.
So What If “Many” People Would Be “Reluctant”?

The Keri Court stated:  

“While there is no moral duty to increase one’s taxes, many people might well be reluctant to become wards of the state by unnecessary self-impoverishment even if that course would benefit their children.”20 But notice the express limitation of this sentiment to “many” people, and the further careful qualification that they “might well [and only!] be reluctant.” But is this the real issue? Isn’t the question whether a majority would refuse the benefits of MA planning? The anecdotal answer from elder-law practitioners seems to be no; a majority do embrace planning options when informed of them even if “only” for benefit of adult, self-sufficient children. The question in minds of many (a majority?) seems to be “do you want your money to go to your children, or to the government?”  The answer is predictable.


There are statements of similar understandings by N.Y & Wisconsin courts:

·  In re John XX (1996).21: The guardian of a N.Y. incompetent petitioned for approval of gifting $640,000 of assets to daughters expressly for estate tax and MA-planning purposes, but especially to shield bulk of the incompetent’s assets from the nursing home.  The gifting would leave the incompetent with only $150,000 in assets remaining. The incompetent had displayed no prior pattern of gifting.  The intermediate-level New York Court allowed the gifts anyway, stating as follows: “John appears not to have manifested any intention inconsistent with the proposed transfer,” and further stating that “it cannot be reasonably contended that a competent, reasonable individual ... would not engage in Medicaid planning.22 

·  In re Shah (2000).23  The wife of a N.Y. incompetent petitioned for appointment as guardian and permission to transfer all assets to herself to qualify her husband for MA. (In John XX only some assets were subject of the proposed plan because of the look-back period of involvement.) The Court allowed the transfer without expressing doubt that the incompetent would have acceded.

In re F.E.H. (1990).24  The wife/guardian of a Wisconsin incompetent petitioned for ability to transfer the spouse’s interest in home to herself for MA planning purposes. The trial court denied the transfer despite a specific statute allowing guardianship gifting for a married incompetent. The Wisconsin Supreme Court over-turned and allowed the  gifting, stating that Wisconsin courts can authorize gifts and should look at number of factors in considering them.  The Wisconsin Supreme Court stated its belief that many “reasonably prudent person[s]” would indeed want such gifts.25 

[In re:  Keri, N.J. Supreme Court 8/5/04.  The Supreme Court criticized the intermediate court for failing to “presume that a competent and reasonable adult would engage in spend-down Medicaid planning.” (Slip op. at 6)  The Supreme Court also found that “the Trott criteria impliedly established a presumption in favor of spend-down proposals by recognizing the benefit to the ward’s estate of increasing the amounts available to beneficiaries by reducing payments to the government out of the estate.”  (Id. at 17)]

2. 
A Caveat However: Isn’t Asking Whether A Majority Would Want Such MA Planning Still Asking The Wrong Question?
The Keri Court criticized the guardian as follows: “Moreover, while incompetent, [Mildred Keri] was nonetheless able to express a desire to remain in her own home, an option her guardian did not pursue.”26  By implication, the Court entertained a new assumption.

· Accordingly, even before asking what the majority thinks of MA gifting to self-sufficient adult children, isn’t the prior question whether the aged majority would not prefer the equity in the home (derived either via a mortgage or a reverse mortgage) be used to pay for in-home nursing care instead of early nursing-home placement? Wouldn’t the answer of a  majority probably be affirmative, and thus wouldn’t a  judicial assumption based on this assumption be more valid? 

[The Supreme Court in its Keri decision recognized this issue.  It discussed at some length the efforts made by the adult children to maintain their mother at home.  (Slip op. at 2-3)  It also criticized the intermediate level court for ignoring the dilemma -- it described it as a “veritable ‘Catch-22'” -- present here:  to remain at home would require 24-hour care, which would require the sale of the house to pay for.  However, the Supreme Court did not consider the possibility of a reverse mortgage in resolving this “Catch-22.”  The Supreme Court wrote:  “The question, then, is whether substantial evidence indicates that Keri would have disapproved petitioner’s Medicaid planning proposal in those unfortunate circumstances.” (Slip op. at 20-21, emphasis supplied.)  The Court commented on several occasions that the presumption can only be overcome with “substantial evidence,” which it described as a “high threshold.”  (Slip op. at 17.)]

B.
TAXES AND THE POLITICAL PROCESS 

1.
Is MA Planning Really Different From Minimizing One’s Taxes?


The Keri Court believed that a moral difference exists between arranging affairs so as to minimize taxes and arranging affairs so as to “impoverish” oneself for MA purposes. Regardless of its validity, is this even consistent with relevant precedent?  The Trott Court recognized a quasi-presumption regarding estate tax planning that “a reasonably prudent person ...would, if competent, ...make the gifts proposed...” So isn’t Keri saying that “a reasonably prudent person would not, if competent, make the same types of gifts for their children’s benefit”?  


Aside from precedent, is Keri’s distinguishing of tax planning valid at all?  This is difficult to see:  no economic distinction appears readily discernible. Whether minimizing taxes or maximizing receipt of governmental services, the individual is simply choosing self-interest over the common interest, with both being fully legal. So what is this purported moral distinction based on? 

2.
And What About The Validity Of A Court Making The Distinction At All?


Since Congress allows gifting to “impoverish” oneself for the benefit of self-sufficient, adult children (or indeed for benefit of anyone), can a court even express disapproval of taking advantage of this at all? If a court can penalize a litigant for trying to take advantage of MA, can a court penalize litigants for failing to maximize their taxes? 


Congress could, on any day, deny MA eligibility to  anyone attempting intentional impoverishment, but does not do so for political reasons. Thus, isn’t the Keri Court, by expressing disapproval of taking advantage of MA planning, merely expressing personal disagreement with results of the political process? What would the Keri Court say about attempted judicial discrimination against those utilizing Federal food stamp programs, or those utilizing AFDC, state welfare programs, or Federal housing programs?  Is not the Keri Court engaged in a bashing of the middle-class that would be politically incorrect if applied to poor?  

[The Supreme Court in Keri wrote:  “Few would suggest that it is improper for taxpayers to maximize their deductions under our tax laws to preserve income for themselves and their families -- even though they are, by their actions, reducing the amount of money available to government for its public purposes.  So long as the law allows competent persons to engage in Medicaid planning, incompetent persons, through their guardians, should have the same right...”]

C.
AND IS KERI RIGHT ABOUT THE MODERN NATURE OF MEDICAID AND THE “PUBLIC POLICY” IDEAS THAT MIGHT FOLLOW THEREFROM?


What about the apparent source of the Keri Court’s unease about MA planning that MA is a program “only for the truly needy”? This conception of MA as welfare-type program is a commonly expressed sentiment (cliche?) of many other courts and commentators, including even those who look favorably on allowing MA planning. Thus, the N.Y. Court in In re John XX stated as follows:
Although we agree with the [local department of social service’s] central contention that the Medicaid program was not designed to provide medical benefits to those who render themselves ‘needy’ through the use of plans such as that proposed here....27  


But, since Congress does allow “eligibility-impoverish-ment,” hasn’t it simply changed the nature of MA program from a welfare-type program to a middle-class entitlement or, at the least, allowed it to become this?


Why doesn’t this allowance constitute the final word in the whole debate?  This is the logic of the Wisconsin case of In re Guardianship of F.E.H.: the guardian in F.E.H. who proposed gifting relied on a state statute allowing that gifting. Despite this statute, however, the trial court held gifting was “against public policy” because it constituted gaming the system. But the Wisconsin Supreme Court overturned, stating that if an action is allowed by legislature then by definition it is “public policy.”

[The Supreme Court in Keri strongly rejected the language of the intermediate court disparaging MA planning.  It wrote:  “By its actions, Congress has set the public policy for this program and although some might choose a different course, the law has not.”  (Slip op. at 26-27)  In other words, the Supreme Court seems to agree with the  F.E.H. court that the law is by definition public policy.]


Note also other possible laws, whether federal or state, which may also inform as to general public policy in the field, e.g., laws banning discrimination against the elderly. And what about those banning discrimination against the disabled, e.g., the federal Rehabilitation Act of 1973 or the Americans With Disabilities Act of 1990?28  Especially as regards the ADA (aside from judicially unanswered question of whether the ADA may directly forbid states from banning guardianship gifting to effectuate MA planning, which is discussed in Sec. V.  below), what does the ADA say about “public policy” in the field generally? Under Congressional “findings” of the need for the ADA, for instance, it is noted that individuals with disabilities have suffered from “overprotective rules” and “exclusionary qualifications, standards and criteria.”29  Title II of the ADA states that no individual with a  disability shall be excluded “from participation in or be denied the benefits of the services, programs, or activities of a public entity, or be subject to discrimination by any such entity,” and thus at least, in general, its policy statement seems unmistakable.30 

Recall, however, the attempt in Balanced Budget Act of 1997 to criminalize giving legal advice to engage in impoverishing MA planning: Even if unconstitutional, does this not reflect a more specific Congressional intent to maintain the MA program as welfare in nature? At the very least, it seems to express a Congressional desire to keep the elderly ignorant of their ability to do some MA planning. But, can it maintain the MA program’s character as a welfare-type program to the degree that courts can legitimately continue to view it as such? Or is this sentiment simply (and entirely) trumped by the argument that whatever is unconstitutional simply cannot be in line with public policy? 

D.
AND SOME FINAL THOUGHTS ABOUT KERI AS WELL
1.
What About Conroy?

 Recall Conroy’s establishment of a quasi-presumption that person would want life-sustaining treatment withheld or withdrawn even if they never made clear statement to this effect, or never made any statement at all. Thus, doesn’t Keri require more knowledge of an incompetent’s subjective wishes to allow MA planning than Conroy requires of an incompetent’s wishes to allow termination of life?  Is the gravity of gifting an incompetent’s assets to children and depriving government of income weightier than deciding whether to pull the plug on an incompetent?


It can be argued that Keri shows greater fidelity to the “substitute judgment” standard than Conroy (or Trott too).  The substitute judgment standard (embraced in Trott as underlying ability of N.J. courts to authorize planning) is intended to liberalize guardianship rules only to effectuate the  likely wishes of the incompetent. This standard was expressly intended not to authorize substitution of court or guardian’s judgment for that of incompetent. Thus, isn’t a more subjective standard more faithful to the substitute judgment standard? And isn’t Conroy, at least as to authorizing withholding or withdrawal of life-sustaining measures without evidence of incompetent’s wishes, well down slippery slope warned about by early critics of the substitute judgment doctrine?

2.
And Why Can Keri Be Read As Only Ostensibly Establishing A Purely Subjective Test? 


There is an obvious (and intentional?) weakness of Keri’s quasi-presumption that only some “preference indication” is needed to allow MA planning at issue there, thus meaning that the  precise bounds are still unknown. For instance, is specific reference to MA planning needed? 



Ostensibly, via the words of Keri saying its test was purely subjective, the answer appears to be yes. But recall the statement by the N.J. Supreme Court in Conroy accepting “religious beliefs” and “consistent patterns of conduct” as good evidence satisfying its test, and the further statement that “[a]ny of the above types of evidence, and any other information bearing on the person’s intent, may be appropriate aids....” 



Accordingly, does a general statement to the effect that “I know I should see a lawyer to plan for my final affairs” satisfy Keri?  What about evidence that the incompetent, while competent, was known as a careful, deliberate individual who engaged in much planning in other spheres such as finances, but for unknown reasons never brought himself to engage in end-of-life planning? What about evidence that the incompetent, while competent, never planned anything, but expressed sentiments that he knew he should? What about psychological evidence that no matter how planning-oriented a person may be, all people naturally tend to avoid thinking about end-of-life issues due to well-known theory of “cognitive dissonance” or other psychological reasons?  What about other planning efforts previously made by the incompetent, such as having made a will or giving gifts in anticipation of death?  



Finally, what about survey evidence that, for instance, a majority of still competent individuals in an incompetent’s statistically relevant situation (financial, age-wise and etc.) prefer MA planning to benefit children rather than giving money to the government? 

[As discussed supra, the Supreme Court in Keri disposed of this issue by requiring “substantial evidence” of an actual intent contrary to the presumed intent.

(3.)  DID THE KERI CHILDREN AND GUARDIAN HAVE A CONFLICT OF INTEREST THAT PRECLUDED HIM FROM PROPOSING A SPEND-DOWN PLAN?

The intermediate court in Keri had ordered the Public Guardian to become involved in the case.  Implicitly, this seems to indicate that the intermediate court felt that the child guardian was unfit or, at least, needed supervision.  In the appeal, the Public Guardian contended that the guardian was “violating his fiduciary duty to his mother by self-dealing through Medicaid planning.”  (Slip Op. at 21)

The Supreme Court noted that there was “a fundamental problem” with this contention.  This is because the natural objects of a ward’s bounty are usually the same persons likely to be chosen by the court as guardians.  In fact, N.J. statutes direct a trial court to appoint first a spouse, alternatively heirs as guardians.  Thus, disqualifying those individuals from the receipt of gifts on conflict of interest grounds would prevent the use of substitute judgment in a majority of cases.

The Supreme Court also stated that, in light of other protections involved in guardianship proceedings, “We do not find it necessary for the Public Guardian to be involved in this or any other like matter” except where “extra- ordinary circumstances exist.”]

V.  AND WHAT ABOUT THAT LABIS EQUAL PROTECTION ARGUMENT, AND WHAT ABOUT THE ADA?31
A.
EQUAL PROTECTION (AND DUE PROCESS AS WELL)

Despite the strength of its language, it appears that the Labis Court stands alone among U.S. courts in finding the Equal Protection clause to empower guardians to engage in MA planning for incompetents such as the competent routinely do.  While few other courts have even looked at the issue, none appear to have held that Equal Protection or Due Process clauses do not command such equality. Thus, familiarity with these possible arguments may be helpful.

1.
Due Process


Present Due Process jurisprudence renders it difficult to see how it could assist in overcoming guardianship barriers to MA planning. 


Where concerned truly with “process,” Due Process jurisprudence typically only mandates timely notice, opportunity for a hearing, and the right to counsel.32  The other strand of Due Process jurisprudence is concerned with substance, however.   “Substantive due process” is held to impose limits on the ability of government to regulate certain liberties no matter what process was used: e.g., the right to abortion and  contraception in certain circumstances.33 Long-standing Supreme Court doctrine, however, requires that to qualify for substantive due process  protection, the liberty infringed upon must be “fundamental.”34 Present case law does not support the idea that the right to plan for MA, or the right to make gifts or the right to maximize receipts from governmental programs rise to such “fundamental” importance.35  

2.
Equal Protection


Present Equal Protection jurisprudence establishes a 3-tiered hierarchy of judicial scrutiny of laws that treat groups differently.36 If differential treatment is based on classifications such as race or national origin, then “strict” scrutiny is applied. This asks whether the governmental classification is “narrowly tailored” or “necessary” to accomplish a “compelling” or “overriding” governmental purpose. Few if any governmental actions survive this scrutiny.37  Thus, almost invariably, once the “strict scrutiny” level is decided upon, the challenged discrimination is held to be unconstitutional. 


The next lower (“intermediate”) level of scrutiny has so far applied only where the governmental classifi- cation is based on gender or sex. Where these govern- mental classifications have been challenged, under present Equal Protection clause jurisprudence, the question is whether a “substantial” relationship exists between the classification and an “important” governmental purpose.38  


The least strict level of scrutiny is applied to all other governmental discriminations or classifica- tions. At this level, courts ask only whether the discrimination or classification is “rationally related” to “legitimate” governmental ends.39 The vast majority of laws thus challenged are upheld. It would seem from the state of this jurisprudence at present that discrimination based on mental incapacity has been tested under such “least strict” level and has been upheld.40 


However, equal protection litigation regarding dis-crimination against the disabled is perhaps dated, given the potential significance of the explicit and extraordinary Congressional finding in the Americans With Disabilities Act of 1990 that the disabled are a “discrete and insular minority.”41 This term of constitutional art undoubtedly is taken directly from the extremely influential comment made in an older U.S. Supreme Court case to the effect that stricter level scrutiny is generally called for where unequal treatment affects “discrete and insular minorities.”42 Thus, it appears that Congress itself believes discrimination on the basis of disability should be judged under “strict scrutiny” level. So how can courts ignore this coming from a co-equal branch? Shouldn’t this at least mean that a higher level of scrutiny should be applied to discrimination against incompetents, perhaps the intermediate level?  Does denying incompetents in guardianships the ability to engage in MA planning bear a “substantial” relationship to an “important” governmental interest in saving money? But how much money is really saved by only denying this ability to those few in guardianships?43 
B.
THE ADA 

1.
A Case To Whet The Appetite: Hargrave v. Vermont 
(2003)44 
Vermont Act 114, which was passed in 1998, allowed the overriding of durable powers of attorney for health care (DPOA’s) of certain persons civilly committed or criminally imprisoned. The reason was to allow medicating of such individuals when their previously executed DPOA’s did not allow this.  The plaintiff in Hargrave, a previous subject of civil commitments, competently executed a DPOA refusing any and all future psychotropic or other similar psychiatric drugs, and then filed this challenge to the prospective use of Act 114 to override his wishes. The plaintiff claimed this would violate the  Rehabilitation Act of 1973 and Title II of ADA.

A Federal District Court agreed, finding facial discrimination against the disabled in Act 114 and enjoined it. The case went to Second Circuit, which affirmed the Federal District Court’s finding.  The Second Circuit found it “immaterial” that Vermont Act 114 applied only to some mentally disabled (i.e., those involuntarily committed or imprisoned) rather than to all.45 Similarly, Vermont argued in the alternative that because all Vermont residents with DPOA’s were potentially subject to the Act, there is no discrimination against the disabled. The Second Circuit said this is just not so:  only the mentally ill who were civilly committed or imprisoned are subject to Act 114.46  

Lastly, Vermont argued that enjoining enforcement of Act 114 would “fundamentally alter” its DPOA program.  The Second Circuit said no: use of Vermont’s DPOA program is indeed the very “program” that the disabled are discriminated against by Act 114, and the enjoining operation of Act 114 was in no way shown to alter the DPOA program much. Enforcement of Act 114 was thus enjoined on basis of both the  Rehabilitation Act and ADA.47      

2.
A Look At The Relevant ADA Text 

Title II of the ADA states that no “qualified individual with a disability shall, by reason of disability, be excluded from participation in or be denied the benefits of the services, programs, or activities of a public entity, or be subjected to discrimination by any such party.”48 Unlike Constitutional protections via the Due Process or Equal Protection clauses, the ADA’s protections even extend against unintentional discrimination. 

To prevail in Title II ADA suits, plaintiffs need to prove the following:49   

a.
That they are “qualified.”

“Qualified” here means qualified for “the benefits of the services, programs, or activities of a public entity.” In Hargrave, for instance, the question was whether the plaintiff was “qualified” to participate in Vermont’s DPOA program. Regarding MA planning in guardianships, the question would thus seem to be:  Is the ward qualified to participate in MA program? 

b.
That they are “disabled.”

It would seem as a matter of course that one found incompetent in a guardianship or conservatorship proceeding would, per se, be found “disabled,” Sec. 12102 (2) of ADA reads as follows:

“The term ‘disability’ means, with respect to an individual

· a physical or mental impairment that substantially limits one or more of the major life activities of the individual,

· a record of such impairment; or 

· being regarded as having such an impairment.”

c.
That they were “excluded from participation in a public entity’s services, programs or activities or otherwise discriminated against.” 

In the context of guardianship MA planning, it would seem hard to argue that state law that forbids guardians from MA planning -- whether by  statutory or common law -- does not exclude wards from participation in MA planning or “otherwise discriminate” against them.50 

d.
That such exclusion or discrimination was due to their disability.

Is this possibly a tricky hurdle for guardian- ship MA planning?  Could it not be said that it is not the state that is discriminating against wards in guardianships or conservatorships, but instead simply their own inability --via their incompetence -- that is barring them from MA planning? But see, Cruzan v. Director, Missouri Department of Health, (1990), where the U.S. Supreme Court gave a strong indication that merely because an individual can only act via a surrogate, this does not diminish their ability to claim rights open to others via the surrogate acting for them.51
3.
Yet Another Possible Hurdle

It has been held that Title II of the ADA merely “identically” applies the Rehabilitation Act of 1973 to all non-federally funded programs, activities, and services of public entities.  Thus, the Department of Justice regulations under Rehabilitation Act were essentially incorporated into ADA.52  These regulations mandate “reasonable modifications” to discriminatory programs, activities, or services unless this would require a “fundamental alteration” of these programs.53
Accordingly, a possible state defense to a claimed ADA violation in not allowing guardianship MA planning may be that allowing this would require a “fundamental alteration” of guardianship or conservatorship programs. 

At least facially, however, this defense would seem weak.  Why would this affect the fundamental nature of guardianships or conservatorships at all? The Hargrave Court easily dismissed Vermont’s claim that granting plaintiff’s claim would fundamentally alter its DPOA program.54 


4.
But What About Those Recent Supreme Court Cases



“Cutting Back” on the ADA we’ve Heard So Much About? 

There has been much publicity about the Supreme Court  “cutting back” on the ADA recently. A close reading of cases, however, shows this is likely to be entirely irrelevant to claims that the ADA requires allowing guardianship MA planning:

a.
First, a large number of these recent Supreme Court ADA cases dealt only with definition of “disabled” and then only in workplace/Title I situations.

 b.
Second, another recent Supreme Court ADA decision garnering much recent attention -- Board of Trustees v. Garrett55 -- would only seem to limit ability to sue states due to the 11th Amendment for money damages for ADA violations. Garrett also is so far limited to Title I ADA suits only and not Title II suits, and is further limited to where a state has been found not to have waived its 11th Amendment immunity, which can be found. Thus, even if Garrett is extended to Title II suits eventually (which is questionable), this still leaves entirely unaffected the states’ obligation to follow the ADA and the state courts’ obligation to follow the ADA under the Supremacy Clause and to refuse to enforce state laws that violate the ADA.  Garrett also even leaves entirely unaffected the ability to get ADA injunctive or  declaratory relief in federal courts too, as happened in Hargrave.56
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