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Center for Medicaid and State Operations

Richard F. Daines, M.D.

Commissioner

New York State Department of Health

Corning Tower

Empire State Plaza

Albany, NY  12237

Dear Dr. Daines:

The purpose of this letter is to notify you that during review by the Centers for Medicare & Medicaid Services (CMS) of New York’s application for renewal of the State’s Long Term Home Health Care Program home and community-based section 1915 (c) waiver (control number 0034.R05.00), we noted that New York is applying spousal impoverishment eligibility and post-eligibility rules to medically needy individuals with a spenddown under this waiver renewal.  However, as CMS has advised the State since July 2006, there is no authority under the Medicaid statute to apply spousal impoverishment post-eligibility rules to medically needy individuals with a spenddown who are receiving services under a home and community-based services waiver.  Accordingly, it appears that this waiver is not approvable as submitted.  

After careful evaluation of the situation, CMS will move forward with a recommendation for disapproval unless changes, which are detailed in this letter, are made to the renewal of this waiver application.  This disapproval will be based on New York’s misapplication of the following rules which must be applied equally across all States.  Section 1924 of the Social Security Act (the Act) provides rules for the treatment of income and resources for certain institutionalized spouses residing in medical institutions or nursing facilities.  At the State’s option, these rules may also apply to individuals who are eligible for home and community-based waiver services under a specific statutory provision, 1924(h)(1)(A) of the Act, which references section 1902(a)(10)(A)(ii)(VI) of the Act.  Under the latter provision, States have the option to provide home and community-based waiver services to individuals who would be Medicaid eligible only if they were in an institution.  

However, the rules governing the protection of community spouses under the Act do not apply to all spouses of home and community-based services waiver participants.  In States which elect to use the expansive definition of institutionalized spouse under section 1924(h)(1)(A) of the Act, the full spousal impoverishment protections apply to a community spouse who is married to an individual described in section 1902(a)(10)(A)(ii)(VI) of the Act.  The definition of institutionalized spouse under the cited provisions does not include medically needy individuals with a spenddown.

Section 1902(a)(10)(A)(ii)(VI) of the Act applies to



[individuals] who would be eligible under the State plan under this



Title if they were in a medical institution, with respect to whom



there has been a determination that but for the provision of home



or community-based services described in subsection (c), (d), or



(e) of section 1915 they would require the level of care provided in a



hospital, nursing facility or intermediate care facility for the mentally



retarded the cost of which could be reimbursed under the State plan, and



who will receive home or community-based services pursuant to a waiver



granted by the Secretary under subsection (c), (d), or (e) of section 1915 .

Under the spousal impoverishment protection provisions of section 1924(h)(1) of the Act, States have the option to consider an institutionalized spouse to include an individual who

(A) is in a medical institution or nursing facility or who (at the option of the State) is described in section 1902(a)(10)(A)(ii)(VI),and

(B) is married to a spouse who is not in a medical institution or nursing facility . . . .(Emphasis supplied.)

Section 1924(h) of the Act does not permit States to define all individuals enrolled in a home and community-based service waiver who have a spouse as “institutionalized spouses.”  Rather, it only permits a State to consider a participant in a home and community-based waiver program to be an institutionalized spouse if he or she “is described in section 1902(a)(10)(A)(ii)(VI) of the Act.”  Unless the individual is described in that section, the spousal impoverishment protections will not apply, because the individual will not be considered an institutionalized spouse, and his or her spouse would not be considered a community spouse. 

In determining whether an individual is described in section 1902(a)(10)(A)(ii)(VI) of the Act, we look to see if he or she would be eligible for Medicaid if institutionalized.  In order to meet this test, the individual must actually meet all of the applicable requirements for eligibility in an institution.  Certain individuals will clearly meet that test.  For example, in a State which uses a special income standard for eligibility in an institution of 300 percent of the SSI Federal community payment standard (a group which New York does not cover), there is no doubt that an individual who meets the SSI resource test who also has income below 300 percent of SSI will meet this test.

However, the same certainty does not exist for individuals who become eligible in the community by satisfying a medically needy spenddown.  An individual who is eligible for Medicaid by meeting a medically needy spenddown is not eligible until he has actually satisfied the spenddown. 

For an individual who lives in the community who might become eligible as medically needy by spending down income, it is entirely speculative that he or she would in fact meet the spenddown liability if institutionalized.  There can be considerable differences both in the way income is treated and in what expenses are considered to be incurred medical expenses, depending on whether an individual is in the community or in an institution.  That in turn means that although an individual may meet a spenddown liability in the community, we cannot assume that individual would satisfy the requirement of meeting a spenddown liability if living in an institution.

We realize it is possible to construct scenarios under which an individual who meets a spenddown liability in the community would also meet that liability if in an institution.  However, it is also possible to construct scenarios under which an individual who meets a spenddown liability in the community would not meet that liability if in an institution.  In other words, unlike the example of eligibility under the special income level group described previously, we cannot be certain that an individual eligible in the community as medically needy with a spenddown would in fact be eligible in an institution.

We do not believe the applicable statutory language permits this degree of uncertainty.  Rather, the statute requires that an individual actually meet the requirements for eligibility in an institution in order to be eligible under the group described in section 1902(a)(10)(A)(ii)(VI) of the Act.  Because the statute requires that institutional eligibility requirements actually be met, an individual living in the community cannot have his or her institutional eligibility calculated based on an assumption that he or she would meet a spenddown if institutionalized which, since the individual is not actually in an institution, is what would be required.  Consequently, medically needy individuals living in the community who must meet a spenddown are not individuals described in section 1902(a)(10)(A)(ii)(VI) of the Act.  Since they are not described in section 1902(a)(10)(A)(ii)(VI) of the Act, they cannot be considered to be institutionalized spouses for purposes of providing the full spousal impoverishment protections of section 1924 of the Act to the other spouse.

Please be further advised that an option is available to the State to help remedy the situation and we stand ready to assist the State in pursuing such a remedy.  The State can elect to cover the special income level eligibility group (see section 1902(a)(10)(A)(ii)(V) of the Act), which in turn would enable the State to treat individuals eligible under the rules of that group as if they are in an institution for purposes of HCBS waivers (see section 1902(a)(10)(A)(ii)(VI) of the Act).  The maximum monthly income standard the State may elect consistent with the payment provisions of section 1903(f)(4)(C) of the Act for the special income level group currently is $1,911, and will increase to $2,022 in 2009.  If the State elected this approach, most individuals now eligible for waiver services as medically needy would probably be eligible under the special income level group.  Such individuals would be considered to be institutionalized individuals under section 1902(a)(10)(A)(ii)(VI) of the Act, and the full spousal impoverishment protections of section 1924 of the Act would be available to those individuals with a community spouse.

In conclusion, if the State does not seek this remedy, please be advised that CMS is requiring, by the way of this letter, that the State must submit no later than November 14, 2008, a plan that details how the program will be phased down.  This plan should include a 30-day notice to waiver participants of termination of waiver services and a transition strategy that assures no break in the beneficiaries’ access to medical services.  We would note that two other programs are currently up for renewal, the Care at Home I/II and the Serious Emotional Disturbance waivers.  The State should also submit phase down plans for these waivers.

CMS remains ready to provide you with guidance and technical assistance on changes that would remedy the identified issues within the waivers.  If you have any questions or wish to discuss this notification further, please contact Gale Arden, Director, Disabled and Elderly Health Programs Group, Center for Medicaid and State Operations, 7500 Security Boulevard, Mail Stop S2-14-26, Baltimore, MD 21244-1850.   






Sincerely,

                                                Herb B. Kuhn

                                                            Deputy Administrator

Acting Director, Center for Medicaid and State Operations

cc:   Joseph Baker, Deputy Secretary for Health

       Deborah Bachrach, Deputy Commissioner, Office of Health Insurance Programs

       Mark Kissinger, Deputy Commissioner, Long Term Care Services

       Sue Kelly, Region II, NY ARA
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